STATE OF MICHIGAN 


COURT OF CLAIMS 
ERIC L. VANDUSSEN, 
Plaintiff, 
Case No. 22-000161-MZ 
у 
DANA NESSEL, in her official capacity as the Hon. Thomas Cameron 


Attorney General of the State of Michigan 


Defendant. 
Eric L. VanDussen Adam R. de Bear (P80242) 
Plaintiff in Pro Per Thomas Quasarano (P27982) 
P.O. Box 30 Assistant Attorneys General 
Benzonia, MI 49616 Michigan Department of Attorney General 
(231) 651-9189 Attorneys for Defendant 
ericlvandussen @ gmail.com P.O. Box 30754 


Lansing, MI 48909 
(517) 335-7573 


debeara @ michigan.gov 
quasaranot ? michigan.gov 


VERIFIED FIRST AMENDED COMPLAINT TO COMPEL COMPLIANCE WITH 
MICHIGAN'S FREEDOM OF INFORMATION ACT, FOR A WRIT OF MANDAMUS 
& FOR DECLARATORY JUDGMENT 
There is no other pending or resolved civil action arising out of the transitions 
or occurrences alleged in this Verified First Amended Complaint 

NOW COMES Plaintiff, Eric L. VanDussen, and for his Verified First Amended 


Complaint to Compel Compliance with Michigan's Freedom of Information Act, For A Writ Of 


Mandamus & For Declaratory Judgment, alleges that: 
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INTRODUCTION 

This action under the Michigan Freedom of Information Act (“FOIA”) seeks to remedy а 
state agency invoking inapplicable FOIA exemptions to shield from the public certain records 
that Defendant's agents and employees have previously disclosed in open court, as admitted 
exhibits, during preliminary examination proceedings in Antrim and Jackson Counties. 

Defendant has asserted that an unknown number of public records responsive to 
Plaintiff FOIA requests are exempt from disclosure. Defendant's expansive interpretation of 
Michigan's FOIA exemptions prevents the public from obtaining “full and complete 


information regarding the affairs of government," that is the purpose of the FOIA. MCL 15.231. 


PARTIES, JURISDICTION, AND VENUE 

l. Plaintiff resides in Michigan and is “Мефа” or [a] *media agency" [which 15 
defined as] *any person or organization engaging in news gathering or reporting and includes 
any newspaper, radio or television station or network, news service, magazine, trade paper, 
professional journal, or other news reporting or news gathering agency." Michigan Supreme 
Court Admin. Order 1989-1(1)(b). 

2. Defendant Dana Nessel is sued in her official capacity as the elected head of the 
Department of the Attorney General of the State of Michigan, a part of the executive branch of 
the Michigan state government that is a “public body" as defined іп MCL 15.232(h)(1), which 
creates and maintains "public records" as defined in MCL 15.232(1). 

3. The Court of Claims has jurisdiction over this matter pursuant to MCL 


15.240(1)(b), MCL 600.6419(1)(а), MCR 3.305(A)(1) and MCR 2.605(A). 
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4. The FOIA, at MCL 15.240(5), mandates that: 


An action commenced under this section and an appeal from an action 
commenced under this section shall be assigned for hearing and trial or for 
argument at the earliest practicable date and expedited in every way. 


COUNT I: VIOLATIONS OF MICHIGAN'S FREEDOM OF INFORMATION ACT 
5. Plaintiff hereby incorporates the preceding paragraphs as if fully restated herein. 
6. During a hearing on September 1, 2022, Assistant Attorney General Sunita 
Doddamani informed Antrim County District Court Judge Michael Stepka, in part, that: 


Judge, from what I understand, and we discussed in the back with all 
attorneys present, is that I will -- all admitted exhibits in this hearing I put 
into a folder, an official folder, and I’m going to send them to the Court to 
make its decision. These are our documents. At least I’m doing my 
exhibits and the Defense whatever they got they're doing theirs. And that 
you would be able to reference those in making your decision because 


they are admitted exhibits. 


We maintain custody and control of those exhibits, Judge. Which I 
have and if -- if reporters would like access to those, they can FOIA 
them and go through the procedures. And under the FOIA law 
because they're -- they're public at this point we could release them. 
And that's my understanding of it. So as long as procedures are 
followed, exhibits -- admitted exhibits that are redacted can be -- can 


be acquired. That's my understanding. [emphasis added] (EXHIBIT 1) 


7. On September 2, 2022, reporter Mardi Link wrote in the Traverse City Record 
Eagle that during said Antrim County preliminary examination: 


[...] The state has so far provided the judge more than 100 exhibits — 
audio and video recordings, photographs, screen shots of encrypted group 
chats and text messages, for example. 


These exhibits became a separate issue of law Thursday morning, after a 
freelance videographer who has been following the case for a possible 
documentary film, filed a motion seeking immediate access to the 
material. 
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Stepka said he consulted with the state court administrator before ruling 
against Eric VanDussen's motion, stating that these exhibits were not the 
property of the court, but rather the property of the parties that filed them. 
[... (EXHIBIT 2) 


8. Defendant's agents proffered numerous other exhibits during the associated 
Jackson County preliminary examination that was held in March of 2021. 

9. On September 6, 2022, Plaintiff submitted a FOIA request to Defendant for the 
following public records: 


1. АП exhibits that were admitted during the preliminary examination 
held on or around August 29, 2022, through September 1, 2022, 
which in any way pertain to the Antrim County prosecutions of 
Shawn Fix, Brian Higgins, Eric Molitor, Michael Null and William 
Null. 


2. АП exhibits that were admitted during the preliminary examination 
held on or around March 3, 2021, through March 5, 2021, which in 
any way pertain to the Jackson County prosecutions of Joseph M. 
Morrison, Pete Musico and Paul Bellar. 


3. АП exhibit lists related to the exhibits that were admitted during 
the aforementioned preliminary examinations held in Antrim 
County and Jackson County. (EXHIBIT 3) 


10. On September 8, 2022, an Order endorsed by Judge Stepka was filed in the 861" 
District Court for Antrim County. Said Order indicated, in pertinent part: 


VanDussen Productions filed with this court a Motion to Access 
Preliminary Examination Exhibits admitted by the Court at the 
preliminary examination of the Defendants in the above cases. The 
motion was filed pursuant to МСК 8.119 (1) (sealed records) and 15 
DENIED for the reason that the exhibits in these matters have not been 
filed with the court nor sealed by the Court. Pursuant to MCR 1.109(A) 
(2), these exhibits are not court records and not subject to the Court's 
control. Further, under MCR 2.518(B), at the conclusion of the hearing 
the Court is required to have the parties retrieve their respective exhibits 
from the Court and the parties did so. 
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The Attorney General will submit to the Court their exhibits in redacted 
form for the Court to use in making its bind over decision, which exhibits 
are not to be filed with the court and will be returned to the Attorney 
General after the Court makes its bind over decision. [emphasis added] 
(EXHIBIT 4) 


11. On September 28, 2022, Defendant issued a written response (EXHIBIT 5) to 
Plaintiff s September 6, 2022, FOIA request and Defendant indicated, in pertinent part: 
Your request is granted in part and denied in part. 


As to the partial grant!, after a search for records, to the best of the 
Department's knowledge, information, and belief, the enclosed copied 
records represent the only nonexempt records in the Department's 
possession that fall within the scope of your request. 


Because the processing of your request took minimal time and involved 
duplicating a limited number of pages, there is no fee. 


As to the partial denial, the request seeks information related to an open 
and ongoing Department investigation, and the public disclosure of such 
information must be denied at this time. 


The FOIA provides for the nondisclosure of, *[1]nvestigating records 
compiled for law enforcement purposes [ ] to the extent that disclosure [ ] 
would [i]nterfere with law enforcement proceedings [;] [d]eprive a person 
of the right to a fair trial or impartial administrative adjudication [;] 
[c]onstitute an unwarranted invasion of personal privacy." MCL 
15.243(1)(ኩ)(1), (1), and (iii). 


The FOIA does not permit a public body to consider the requesting 
person's identity and motivation or purpose for making the request or the 
intended use of the information. State Employees 455 пу Dep’t of Mgt and 
Budget, 428 Mich 104, 121, 126 (1987). Further, the FOIA provides no 
mechanism to prevent the ongoing dissemination of the information after 
an initial disclosure under the act. Kestenbaum v Michigan State Univ, 414 
Mich 510, 528 (1982); State Employees Ass 77, 428 Mich at 125-126. 


! The public records that Defendant partially granted to Plaintiff consists of 48 pages of documents, the majority of 
which are repugnant, propaganda memes that apparently were exhibits that were admitted as evidence during 
Wolverine Watchmen Pete Musico's, Joseph Morrison's and Paul Bellar's preliminary examination that was held in 
Jackson County's District Court on March 3-5, 2021. (EXHIBIT 6) 
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The public disclosure of the material composing the open investigation 
would adversely impact the investigation by having a chilling effect on the 
Department's ability to conduct an unhindered and thorough investigation, 
and would interfere with any prosecutorial determinations yet to be made. 
Disclosure further would jeopardize a constitutional right to a fair and 
impartial adjudication, and would result in the unwarranted invasion of the 
personal privacy of persons involved in the investigation by making public 
their names, addresses, and other personal information. The nondisclosure 
of witness information protects the integrity of evidence by preventing 
witness tampering and witness harassment by third parties. 

Thus, to ensure a thorough investigation; to protect evidence; to encourage 
the cooperation of witnesses; to give due deference to privacy 
considerations; and to assure fairness, including the right to fair and 
impartial adjudication, the Department must withhold the information 
from public disclosure at this time. 


As to the partial denial of your request, under section 10 of the FOIA, 
MCL 15.240, the Department is obligated to inform you that you may [...] 


2) Commence an action in the Court of Claims within 180 days 
after the date of the final determination to partially deny the 
request. If you prevail in such an action, the court is to award 
reasonable attorney fees, where applicable, costs, and 
disbursements, and possible damages. 


12. MCL 15.231(2) states: 


It is the public policy of this state that all persons, except those persons 
incarcerated in state or local correctional facilities, are entitled to fully and 
complete information regarding the affairs of government and the official 
acts of those who represent them as public officials and public employees, 
consistent with this act. The people shall be informed so that they may 
participate in the democratic process. 


13. МА, 15.243 provides, in relevant part: 


(1) A public body may exempt from disclosure as a public record under 
this act any of the following: 


(a) Information of a personal nature if public disclosure of the 
information would constitute a clearly unwarranted invasion of an 
individual's privacy. 
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(b) Investigating records complied for law enforcement purposes, 
but only to the extent that disclosure as a public record would do 
any of the following: 


(1) Interfere with law enforcement proceedings. 


(11) Deprive a person of the right to a fair trial or impartial 
administrative adjudication. 


(iii) Constitute an unwarranted invasion of personal 
privacy. 


14. Defendant’s response to Plaintiff s FOIA request is contrary to law, as it 
misapplies the exemptions enumerated at MCL 15.243(1)(b)(1), (1), and (iii). 

15: The public body has the burden of proof in applying an exemption. MCL 
15.235(5)(a)-(c); Peterson v Charter Township of Shelby, 2018 WL 2024578 (Mich Ct App). 

16. The FOIA is a pro-disclosure statute and "exemptions to disclosure are to be 
narrowly construed." Swickard v Wayne Como Medical Examiner, 438 Mich 536, 544 (1991). 

17. Defendant bears the burden of demonstrating that its application of the privacy 
exemption is appropriate. Herald Co v University of Beg University, 463 Mich 111, 119 (2000). 

18. Defendant cannot demonstrate that disclosure to Plaintiff of the withheld 
public records would interfere with law enforcement proceedings; deprive a person of the right to 
a fair trial; or constitute an unwarranted invasion of personal privacy 

19. 11 Defendant's burden to demonstrate that each particular public record that 
Plaintiff was seeking would (a) interfere with law enforcement proceedings; (b) deprive a person 
of the right to a fair trial; or (c) constitute an unwarranted invasion of personal privacy, not 


merely that release could possibly or potentially interfere with or jeopardize the investigation. 
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20. In determining whether information satisfies a FOIA exemption, courts should: 
(1) receive a complete particularized justification for the exemption that is 
not mere repetition of statutory language; (2) conduct a hearing in camera 
to determine whether justification exists; or (3) consider allowing the 
plaintiffs counsel access to the information in camera under a special 
agreement whenever possible. Evening News Ass'n v. City of Troy, 417 
Mich. 481, 503, 516, 339 N.W.2d 421 (1983). 

21. In Evening News, Michigan's Supreme Court held that it was not sufficient to 
demonstrate an exemption under MCL 15.243(1)(b)(1) to simply determine that disclosure of the 
requested records would interfere with law enforcement proceedings and it identified these six 
factors for consideration by a court analyzing a claimed exemption under MCL 15.243(1)(b)(1): 

1. The burden of proof is on the party claiming exemption from disclosure. 


2. Exemptions must be interpreted narrowly. 


3. [T]he public body shall separate the exempt and nonexempt material 
and make the nonexempt material available for examination and copying. 


4. [D]etailed affidavits describing the matters withheld must be supplied 
by the agency. 


5. Justification of exemption must be more than conclusory, i.e., simple 
repetition of statutory language. Α bill of particulars is in order. 
Justification must indicate factually how a particular document, or 
category of documents, interferes with law enforcement proceedings. 


6. The mere showing of a direct relationship between records sought and 
an investigation is inadequate. [Evening News, 417 Mich. at 503, 339 
N.W.2d 421 (quotation marks and citations omitted; alterations in 
original).] 

22. In Pennington v. Washtenaw Co. Sheriff, 125 Mich. App. 556, 566, 336 N.W.2d 


828 (1983), the Court held that appropriate nondisclosure of requested information on the basis 


of subsection 13(1)(b)(iii) is limited to “ ‘intimate details of a highly personal nature.’ ” 
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23. The public records Defendant withheld from Plaintiff were previously (a) viewed, 
disclosed, displayed and utilized in open court; and (b) admitted as exhibits, under Michigan's 
rules of evidence, during preliminary examination proceedings in Antrim and Jackson Counties. 

24. | Defendant's improper withholding of the requested public records was arbitrary 
and capricious under MCL 15.240(7), thereby subjecting Defendant to a civil fine of $1,000.00 
payable to the general treasury and a separate $1,000.00 to Plaintiff. 

25. Defendant's inappropriate application of exemptions constitutes а willful and 
intentional failure to comply under MCL 15.2406, thereby subjecting it to a civil fine of $2,500 
to $7,500 payable to the state treasury. 

26. Pursuant to MCL 15.240(6), Plaintiff is entitled to attorneys' fees and costs: 

If a person asserting the right to inspect, copy, or receive a copy of all 
or a portion of a public record prevails in an action commenced under 
this section, the court shall award reasonable attorneys' fees, costs, and 
disbursements. If the person or public body prevails in part, the court 
may, in its discretion, award all or an appropriate portion of reasonable 


attorneys' fees, costs, and disbursements. The award shall be assessed 
against the public body liable for damages under subsection (7). 


COUNT II: WRIT OF MANDAMUS & FOR DECLARATORY JUDGMENT 

(Under MCL 600.4401, MCL 600.4411, MCL 600.4421, MCL 600.4431 and MCR 3.305) 
21. Plaintiff hereby incorporates Ше preceding paragraphs as if fully restated herein. 
28. MCR 3.305(A) indicates, in pertinent part, that: 


(1) An action for mandamus against a state officer may be brought in the 
Court of Appeals or the Court of Claims. 


29. ΜΟΙ, 600.4411 states: 


Whenever mandamus is directed to any public officer [...] commanding 
them to perform any duty, specially enjoined upon them by any provisions 
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of law, in addition to ordering the performance of such duty, if it appears 
to the court that such officer, or any member of such body or board, has, 
without just excuse, refused or neglected to perform the duty so enjoined, 
the court may impose a fine not exceeding $250.00 upon every such 
officer or member of such board or body. 


30. Under МСК 2.605(А) pertains to the “Power to Enter [a] Declaratory Judgment, 
and it indicates, in pertinent part, that: 

(1) In a case of actual controversy within its jurisdiction, a Michigan court 
of record may declare the rights and other legal relations of an interested 
party seeking a declaratory judgment, whether or not other relief is or 
could be sought or granted. 

(2) For the purpose of this rule, an action is considered within the 
jurisdiction of a court if the court would have jurisdiction of an action on 
the same claim or claims in which the plaintiff sought relief other than a 
declaratory judgment. 

31. There is an actual controversy within this Court's jurisdiction regarding whether 
the Defendant violated their clear legal duties under the FOIA in the manner in which Defendant 
responded to Plaintiff's FOIA request and withheld public records from Plaintiff. 

32. The FOIA, at MCL 15.235(5), mandates, in pertinent part, that: 

A written notice denying a request for a public record in whole or in part 
is a public body's final determination to deny the request or portion of that 


request. The written notice must contain: 


[...] 
(c) A description of a public record or information on a public 
record that is separated or deleted under section 14, if a separation 
or deletion is made. 
33. MCL 15.235(5)(ር) imposes a clear legal duty upon Defendant to provide to 
Plaintiff a complete description of all public records or information on a public record that 


Defendant separated or deleted under section 14 of the FOIA. 
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34. Plaintiff has a clear legal right to the benefits of MCL 15.235(5)(c). 

35. The obligations imposed Бу 15.235(5)(c) are ministerial in nature. The statute 
imposes duties that are clearly defined by law with precision and certainty. The statute also 
imposes an unqualified duty on Defendant and does not afford Defendant any discretion as to 
whether they must provide to Plaintiff a complete description of all public records or information 
on a public record that Defendant separated or deleted under section 14 of the FOIA. 

36. In an unpublished opinion issued by Michigan's Court of Appeals, the Court in 
Anklam v. Delta College Dist held, in pertinent part, that: 


In MCL 15.231(2), the Legislature expressly declared the public policy 
and purpose behind enactment of the FOIA: 


It is the public policy of this state that all persons, except those 
persons incarcerated in state or local correctional facilities, are 
entitled to full and complete information regarding the affairs of 
government and the official acts of those who represent them as 
public officials and public employees, consistent with this act. The 
people shall be informed so that they may fully participate in the 
democratic process. 


“ре FOIA is а prodisclosure statute; a public body must disclose all 
public records not specifically exempt under the act." Thomas, 254 
Mich.App at 201, citing MCL 15.233(1); see also Nicita v. Detroit, 194 
Mich.App 657, 661—662; 487 NW2d 814 (1992). "[I]f a public body 
makes a final determination to deny a request, the requesting person may 
either appeal the denial to the head of the public body or commence an 
action in the circuit court within 180 days." Scharret v. City of Berkley, 
249 Mich.App 405, 412-413; 642 NW2d 685 (2002), citing MCL 
15.235(7). 


Plaintiff first argues that the trial court erred when it determined that 
defendants had not violated MCL 15.235(4)(c). We agree. 


? Unpublished Opinion of the Michigan Court of Appeals, Docket No. 317962, June 26, 2014. (EXHIBIT 7) 
11 


Document received by the MI Court of Claims. 


MCL 15.235(4)(ር)” provides that a public body's “written notice denying а 
request for a public record in whole or in part ... shall contain ... [a] 
description of a public record or information on a public record that is 
separated or deleted pursuant to [MCL 15.244], if a separation or deletion 
is made." 

ЕС 

However, defendants' written notice of partial denial did not describe or 
otherwise identify the information that was separated or deleted [...] 
Defendants did not provide such a description until they attached an 
affidavit executed by their FOIA coordinator to their June 2013 motion for 
summary disposition, which, of course, was after plaintiff commenced the 
litigation seeking FOIA compliance. 

ЕС 

The plain language of MCL 15.235(4)(c), however, requires that a public 
body's written notice denying a FOIA request "shall contain" a description 
of the public record that was separated or deleted. The word “shall” 
denotes a mandatory directive, not a discretionary act. Smitter v. 
Thornapple Twp, 494 Mich. 121, 136; 833 NW2d 875 (2013). There is no 
language in MCL 15.235(4)(c) remotely suggesting that compliance may 
be achieved at a later date or that compliance is excusable if the public 
body eventually provides the required description. Compliance certainly 
cannot be found when the public body communicates the description of 
the separated or deleted records after the requesting party is forced to 
initiate litigation to obtain FOIA compliance. On the record before us, 
there is no genuine issue of material fact regarding defendants' failure to 
comply with MCL 15.235(4)(c). Thus, with respect to plaintiffs claim 
under MCL 15.235(4)(c), the trial court erred in granting defendants' 
motion for summary disposition and in denying plaintiffs own summary 
disposition motion relative to the claim. We reverse the trial court's grant 
of summary disposition in favor of defendants and remand for entry of 
judgment in favor of plaintiff, declaring that defendants violated MCL 
15.235(4)(с). See Scharret, 249 Mich.App at 416. 


RELIEF REQUESTED 


WHEREFORE, Plaintiff respectfully requests that this Court: 


3 Тһе FOIA has been amended and this mandate is now found at ΜΟΙ, 15.235(5)(c): History: 1976, Act 442, Eff. 
Apr. 13, 1977 [...];-- Am. 2014, Act 563, Eff. July 1, 2015 ;-- Am. 2018, Act 105, Imd. ЕЁ. Apr. 5, 2018 ;-- Am. 
2020, Act 36, Imd. Eff. Mar. 3, 2020 
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November 7, 2022 


(a) assigned this action for hearing, trial or argument at the earliest 
practicable date, pursuant to MCL 15.240(5), and expedite this action 
in every way; 


(b) issue a Writ of Mandamus compelling Defendant to immediately 
produce to Plaintiff a complete description of all public records or 
information on a public record that Defendant separated or deleted 
under section 14 of the FOIA, and impose a fine not exceeding 
$250.00 upon Defendant pursuant to MCL 600.4411; 


(c) issue a declaratory judgement finding that Defendant has violated the 
FOIA and Order Defendant to forthwith provide detailed affidavits 
describing with particularity each specific public record that they 
withheld from Plaintiff; 


(d) issue a preliminary injunction and Order Defendant to cease their 
withholding of all public records sought by Plaintiff within his 
September 6, 2022, FOIA request, 


(e) award punitive damages to Plaintiff, pursuant to MCL 15.240(7), for 
Defendant's arbitrary and capricious withholding of public records; 


(f) apply the full penalties against Defendant, which are available under 
MCL 15.234(9) and MCL15,240b; 


(g) award attorneys' fees and costs under MCL 15.240(6); and 


(h) award any other relief this Court determines to be just and equitable to 
remedy the Defendant's improper utilization of FOIA exemptions, 
which necessitated the filing of this lawsuit. 


Respectfully submitted, 


/s/ Eric L. VanDussen 
Eric L. VanDussen 
Plaintiff in pro per 
P.O. Box 30 
Benzonia, MI 49616 
(231) 651-9189 


ericlvandussen @ gmail.com 
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VERIFICATION 
Pursuant to the requirements of MCL 600.6434(2) and Progress Michigan v. Attorney 
General, 506 Mich. 74 (2020), I, Eric L. VanDussen depose and say the following: 
1. Тат duly authorized to sign this Verification in this matter. 


2. Pursuant (о MCR 1.109(D)(3)(b), I declare under the penalties of perjury 
that this Verified First Amended Complaint to Compel Compliance with 
Michigan's Freedom of Information Act, For A Writ Of Mandamus & For 
Declaratory Judgment has been examined by me and that its contents are true 
to the best of my information, knowledge, and belief. 


7 7 2 ^ y, i 
November , 2022 2 а 


Eric L. VanDussen 
Plaintiff in pro per 
P.O. Box 30 
Benzonia, MI 49616 
(231) 651-9189 


ericlvandussen@gmail.com 


Subscribed and sworn to before me on November Ν΄ , 2022 


Styl А а 


k/Notary public signature 


My commission expires оп / Z |202022- 


Deputy 


Liu Childs 


Name (type or print) 


Notary public, State of Michigan, County of 26022 — . Acting in the County of Beuzi e А 
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EXHIBIT 1 
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STATE OF MICHIGAN 


IN THE 86TH DISTRICT COURT FOR THE COUNTY OF ANTRIM 


PEOPLE OF THE STATE OF MICHIGAN, 


< 


File No(s).: 20-2912-FY-3 
20-2915-FY-3 
20-2918-FY-3 
20-2921-FY-3 
20-2924-FY-3 


MICHAEL JOHN NULL, WILLIAM GRANT NULL, 
ERIC MOLITOR, SHAW MICHAEL FIX, 
BRIAN HIGGINS, 


Defendant(s). 


PRELIMINARY EXAMINATION - DAY FOUR ОҒ FOUR 


EXCERPT OF PROCEEDINGS: 


MOTION BY VANDUSSEN PRODUCTIONS FOR ACCESS TO PRELIMINARY 


EXAMINATION EXHIBITS 


BEFORE THE HONORABLE MICHAEL S. STEPKA, DISTRICT COURT JUDGE 


Bellaire, Michigan - Thursday, September 1, 2022 


APPEARANCES: 


For the People: SUNITA G. DODDAMANI P67459 
WILLIAM A. ROLLSTIN Р40771 
JOHN S. PALLAS P42512 
Assistant Attorney General 
Michigan Department of Attorney Genera 
3030 West Grand Boulevard, Suite 10-20 
Detroit, Michigan 48202 
(313) 456-0180 
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APPEARANCES: 


For the Defendants: 


RECORDED BY: 


TRANSCRIBED BY: 


DAMIAN D. NUNZIO P47319 

KRISTYNA NUNZIO P83785 

Attorney for Defendant William Null 
29 Pearl Street NW, Suite 415 

Grand Rapids, Michigan 49503 

(616) 336-8100 


THOMAS D. SIVER P69751 

Attorney for Defendant Michael Null 
Post Office Box 1573 

Grand Rapids, Michigan 49501 

(616) 261-2500 


NICHOLE R. DOUGHERTY P83027 

Attorney for Defendant Shawn Fix 
8116 North Bray Road 
M 
( 


t. Morris, Michigan 48458 
810) 394-5960 


WILLIAM S. BARNETT Р39633 
Attorney for Eric Molitor 
121 North Mitchell Street 
Cadillac, Michigan 48601 
(231) 775-0304 


MICHAEL C. NAUGHTON P70856 

Attorney for Defendant Brian Higgins 
800 Cottageview Drive, Suite 1080 
Traverse City, Michigan 49684 

(231) 421-7076 


Ms. Amanda Sieffert, CER#9453 
Certified Electronic Reporter 
(231) 922-4579 


Ms. Mary Wenger-Townsend, CER#8729 
Certified Electronic Reporter 
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WITNESSES: PEOPLE 
None. 

WITNESSES: DEFENDANT 
None. 


OTHER MATERIALS IN TRANSCRIPT 


None. 


EXHIBITS 
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Bellaire, Michigan 


Thursday, September 1, 2022 - 1:37 p.m. 


(At 1:37 p.m., excerpt of proceedings) 
THE COURT: А11 right. бо the last thing to address 
is, let's see, it's a motion by VanDussen Productions for 


access to preliminary examination exhibits. I believe that 


the -- there's another news agency that has made a request, 


but I want to address this now. 


Mr. VanDussen requested in his motion that we take 


this up at the end of the hearing today; so that's what we're 
going to do. 

Well, Mr. VanDussen, would you like to come on up, 
sir. 

MR. VANDUSSEN: Have -- have you had a chance to 


read the motion and brief, Your Honor? 


v 

THE COURT: Well I have and a couple things, Mr. В 

О 

VanDussen. Your motion characterizes the documents as being 
° 

м 

sealed. They aren't sealed. s 
° 

MR. VANDUSSEN:  Effectually they are is my argumen? 


because they're not available if I go up to the court window 


and try to obtain them. And that's why I look to this court 
rule and that allows myself or any other person standing to 
try and obtain records that are basically under seal. And 
it's my understanding that you have a book of exhibits and 


you're only going to keep the ones that were admitted is my 
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understanding. Апа that the ones that aren't admitted are not 


going to be available obviously. 

But if there is a redacted version, proposed 
redactions from the Attorney General's office or any submitted 
by the Defense Counsels, I would request that those be 


provided to the Court. So that if they're -- and to the other 


parties, maybe under seal, to determine whether or not the 


redactions are appropriate. And that the Court could then 


make a determination on each specific requested redaction and 


address those in a written order if some of that information 


needs to be sealed in the Court's opinion. 


So that -- that's in a nutshell what I'm requesting. 


THE COURT: Well, all right. 


So under MCR 1.109(А) (2), "exhibits that are 
maintained by the court reporter or other authorized staff 
pursuant to MCR 2.518 or MCR 3.390 during the pendency of a 
proceeding are not court records." So they're -- they are 
defined as not being court records. 


And then MCR 2.518(B), I'll just read it: 


"Return or Disposal of Exhibits. At the conclusio 


of a trial or hearing, the court shall direct the parties to 


"n 


retrieve th xhibits submitted by them except for weapons. 


So exhibits are not -- they're not filed with the 


court. They're not court documents, and so I -- I don't hav 


any control over those. 
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And I reached out to our State Court Administrating 


-- Adminis 


indicated 


control ov 


trative representative on this issue as well and he 


that they're not court records and the court has no 


er them. They have to go back to the parties, and 


that's what I'm going to do with the records I've been -- 


of my -- o 


MR. VANDUSSEN: 50 -- 


THE COURT:  -- provided. 
MR. VANDUSSEN: If => if you look at paragraph two 
f my motion, it may be an error when I assert that, 


"The Court admitted into evidence the majority of the exhibits 


submitted by the parties and the Court will expressly rely on 


those exhibits when determining whether to bind the Defendants 


over to the 13th Circuit Court for trial." Is that 


inaccurate 


Okay, but 


question. 


redacted -- well it doesn't matter if I retain them for 


purposes of the decision or not. 


Honor. 


2 


ТНЕ СОЏЕТ: 


that doesn't 


MR. VANDUSSEN: Is the Court retaining them is my 


THE COURT: 


MR. VANDUSSEN: For the bind over decision. 


THE COURT: 


MR. VANDUSSEN: It does for purposes of appeal, Yo 


No. They were admitted into evidence, 


make them a court document. 


Well -- 


Well -- well what's going to happen is 
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THE COURT: Well -- so would the Peop 


le like to 


weigh in on this? The majority of these are yo 


don't -- 


MS. DODDAMANI: Judge, from what I un 


we discussed in the back with all attorneys pre 


will -- all admitted exhibits in this hearing I 


folder, an official folder, and I'm going to se 


Court to make its decision. These are our docu 


ur exhibits. I 


derstand, and 
sent, is that I 
put into a 


nd them to the 


ments. At 


least I'm doing my exhibits and the Defense whatever they got 


exhibits. 


they're doing theirs. And that you would be ab 


those in making your decision because they ar 


le to reference 


admitted 


We maintain custody and control of those exhibits, 


Judge. Which I have and if -- if reporters would like access 


to those, 


And under 


this point we could release them. And that's my understandi 


they can FOIA them and go through the 


the FOIA law because they're -- they' 


of it. So as long as procedures are followed, 


procedures. 


re public at 


exhibits -- 


admitted exhibits that are redacted can be -- сап be acquire 


That's my understanding. 
THE COURT: Okay -- 


MR. VANDUSSEN: So Your Honor, I -- 


THE COURT: Thank you, but -- hang on. 


MS. DODDAMANI: Hang on a second, sir. 


MR. VANDUSSEN: I apologize. 
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THE COURT: Тһе fact that you're sending them to the 
court, you're not filing them. 


MS. DODDAMANI: No, Judge. 


THE COURT: They're coming to me so that I can use 
them in making my decision. 


MS. DODDAMANI: Because these are admitted exhibits. 


THE COURT: Right. 


MS. DODDAMANI: That the Court can rely upon to 
render its decision. 

THE COURT: To make a decision. 

MS. DODDAMANI: Thank you. 


THE COURT: But they're not -- they don't become 


court documents by that and because they're not filed -- 


MR. VANDUSSEN: Briefly, Your Honor. 


THE COURT: Go ahead. 


ር 

MR. VANDUSSEN: One of the exhibits is a request B 

SS 

form that I submitted to the court that I was instructed to - 
o 

submit to the court to obtain these exhibits and that was a Е 
catalyst for пу motion when I didn't get a response from thee 
at all. And everyone I talk to, the parties, no one wanted = 
discuss the production of the exhibits. But I was instructo, 
to submit a form. Is -- are you saying that my form is just Ὁ 
going to be ignored, that I was instructed by court biné 


to submit? 


THE COURT: No. 
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MR. VANDUSSEN: For the exhibits? 

THE COURT: Мо. Your form is considered, Mr. 
VanDussen but -- along with your request, but the request is 
denied. 

MR. VANDUSSEN: Are you going to issue a written 
order, Your Honor? 

THE COURT: Yes. 

MR. VANDUSSEN: Thank you very much. 


THE COURT: Thank you. 


(At 1:44 p.m., proceeding concluded) 


κ kK ж ж 
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STATE ОҒ MICHIGAN ) 


COUNTY OF ANTRIM ) 


I certify that this transcript, 


consisting of 10 pages, 


complete, true and correct transcript of the proceedings and 


testimony taken in this case on Thursday, 


September 16, 2022 


September 1 


/s/Amanda Sieffert 


, 2022. 


Amanda Sieffert, CER #9453 


Certified Elec! 


280 Washingt 
Traverse Ci! 


10 


ton Street, 
ty, MI 49684 


tronic Report 


cer 


Suit 


te 121 


is a 
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9/29/22, 12:33 AM FBI's "Undercover Mark" testifies in kidnap hearing | News | record-eagle.com 


https://www.record-eagle.com/news/fbis-undercover-mark-testifies-in-kidnap-hearing/article 7ab53854- 
2a3e-11ed-a6ae-bb2361796398.html 


FBI's "Undercover Mark" testifies in kidnap hearing 


By Mardi Link mlink@record-eagle.com 
Sep 2, 2022 


Judge Michael Stepka speaks with defense attorney Thomas Siver as he cross-examines FBI Special Agent Henrik 
Impola during a preliminary hearing in 86th District Court on Wednesday for men accused in a plot to kidnap 
Michigan Gov. Gretchen Whitmer. Cameras were not allowed during Thursday's testimony by an undercover FBI 
agent. 


Record-Eagle/Jan-Michael Stump 


E э i ወ о 


TRAVERSE CITY — An FBI agent identified only as "Undercover Mark” testified for the 
state in 86th District Court Thursday, detailing his role in an investigation into an 


accused plot to kidnap the governor, adding specifics of a nighttime surveillance of the 


https://www.record-eagle.com/news/fbis-undercover-mark-testifies-in-kidnap-hearing/article 7ab53854-2a3e-11ed-a6ae-bb2361796398.html 
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governor's lakeside vacation home. 


"The group rallies at an AMVETS parking lot there in Elk Rapids right around midnight," 
Undercover Mark said, of a Sept. 12, 2020, surveillance by several men who he said 
gathered in the parking lot of a Cadillac Walmart, then drove north in a three-vehicle 


caravan. 


"They all had long guns," the agent said, naming four of the five men currently facing 


charges in 86th District Court. "Each of the vehicles was given a specific assignment." 


Shawn Fix, Eric Molitor, Michael Null and William Null, all of Michigan, are charged with 
one count each of providing material support or resources for an act of terrorism and 


one count each of possession of a firearm during the commission of a felony. 


Brian Higgins, a resident of Wisconsin, is charged with one count of providing material 


support or resources for an act of terrorism. 


AII five men have been in court this week, some accompanied by one or more family 
members, as Judge Michael Stepka considers whether the state has presented enough 


evidence for him to bind the case over to 15th Circuit Court for trial. 


The state is represented by four attorneys from the Michigan Attorney General's office, 
which is prosecuting the case, and the five defendants are represented by six defense 
attorneys, one of whom is local, with the others hailing from Cadillac, Grand Rapids and 
Flint. 


The state has so far provided the judge more than 100 exhibits — audio and video 
recordings, photographs, screen shots of encrypted group chats and text messages, for 


example. 


https://www.record-eagle.com/news/fbis-undercover-mark-testifies-in-kidnap-hearing/article 7ab53854-2a3e-11ed-a6ae-bb2361796398.html 
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These exhibits became a separate issue of law Thursday morning, after a freelance 
videographer who has been following the case for a possible documentary film, filed a 


motion seeking immediate access to the material. 


Stepka said he consulted with the state court administrator before ruling against Eric 
VanDussen's motion, stating that these exhibits were not the property of the court, but 


rather the property of the parties that filed them. 


VanDussen, who is not an attorney but was allowed to argue his motion per court rules, 
questioned whether the court retained the exhibits and, if so, how they were not then 


court documents, which should be public. 
"It doesn't matter if I retain them for purposes of this decision," Stepka said. 
“Tt does for purposes of appeal, your honor," VanDussen replied. 


The lead prosecutor, Assistant Attorney General Sunita Doddamani, weighed in, stating 
that exhibits created by the AG's office were subject to the Freedom of Information Act, 


and could be accessed that way. 


The Record-Eagle on Wednesday sought copies of the exhibits by filing a request with 
the 86th District Court administrator, using a form specified on the court's website, but 
has thus far received no response. VanDussen said he, too, filed this form and received 


no response, which prompted his motion requesting immediate access. 


VanDussen said һе has requested a transcript and is awaiting that document, along with = 


Stepka's written order, before making a decision on whether to appeal the judge's ruling 


VanDussen also filed a motion seeking to record video in the courtroom during 


Undercover Mark’s testimony, stipulating he’d point his camera away from the witness. 
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9/29/22, 12:33 AM FBI's "Undercover Mark" testifies in kidnap hearing | News | record-eagle.com 
Stepka denied that request as well, stating reporters could record audio, but all were 
barred from taking video or photographs in the courtroom while the witness was 
testifying. 


"This is an undercover FBI agent, whose undercover identity is critical to his job, his 


safety and the safety of other agents and other confidential human sources," Stepka said. 


Undercover Mark on Thursday corroborated previous testimony from Agent Impalo, as 
well as some information contained in audio and video recordings they and other 


sources had captured, specifically regarding the Sept. 12 surveillance. 


The Null brothers rode in the truck Undercover Mark was driving, witnesses testified, 
and their assignment was to surveil the general area, but not to drive past the governor's 


vacation home. 


A confidential human source known in court as “СН$ Пап,” drove the second vehicle, 
witnesses said, with Adam Fox, Barry Croft — both later found guilty in federal court of 
conspiracy — Steve Robeson, also, for a time, a confidential human source for the FBI, 


and an undercover FBI Agent known as "Undercover Red," as passengers. 
The second vehicle's assignment, witnesses said, was to drive to a public boat launch an 
signal the the third vehicle, which was assigned to drive by the governor's vacation 


home. 


The third vehicle was driven by Higgins, witnesses said, his passengers were Ty Garbin 


he MI Court of Claims. 


and Kaleb Franks, who later each pleaded guilty in federal court to conspiracy in relation 
to the kidnap plot, and testified against Fox and Croft, Jr. 


Assignments, witnesses said, were handed out by Fox. 
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Court testimony this week by Impalo detailed an earlier daytime surveillance of the 
governor's lakeside home, where some of the men visited the Oasis Red Bull Tavern in 
Kewadin, got out of their vehicles at the tennis courts at Milton Township Park and 


cased Ше Elk Rapids Police Station to gauge possible response time by local officers. 


Fix was not present during the nighttime surveillance on Sept. 12, 2020, Undercover 
Mark said, though Impalo previously testified Fix assisted by attempting to provide the 


address of the governor's vacation home. 


Fix's initial efforts were faulty and he provided the men with the wrong address, 
witnesses said. Defense attorneys have used this error and others to argue the men did 
not provide the kind of resources typically considered to aid in an act of terrorism — 


money, housing and caches of weapons, for example. 


Witnesses said Fix repeatedly told the men he had trained as a U.S. Navy Seal and could 
provide and pilot a Blackhawk helicopter, which turned out to be untrue, his attorney, 


Flint-based Nichole Dougherty, said. 


One resource Eric Molitor provided, witnesses said, was a device called an RF power 
detector, available online for less than $100, and which he waved in the air during a 


training exercise, or FTX, held on Garbin's property in Luther, in September 2020. 


The device is designed to detect hidden cameras, wires or recording devices, and did 
alert at least once during the FTX, Undercover Mark testified, although no one present 


was "outed" because of the alert, he said. 


The presence of the device did concern the undercover agent, he said, and he 


immediately moved away from where Molitor was using it. 


Under questioning by William Rollstin, an attorney with the state Attorney General's 
office, Undercover Mark said Undercover Red was established with the defendants as 


someone who could provide explosives, for a discussed plan to blow up a bridge on M- 
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151 near ΕΙΚ Rapids, in an effort to slow down law enforcement should they be called 


during any actually kidnapping. 


“Why introduce an individual who can acquire explosives to this group?" Rollstin asked. 


“ዐበዩ reason is so people who are interested in obtaining explosives are not going out 


and obtaining explosives from people that actually have them," Undercover Mark said. 


Judge Stepka will consider briefs filed in the coming weeks by the state and by the 


defense, and will then decide whether to bind the case over for trial. 

The judge's decision could be weeks, or even months from now, court records indicate. 
A defense motion requesting the removal of ankle monitors the men have been wearing, 
and paying for the use of, for nearly two years will be argued in an upcoming hearing 
that is not yet scheduled, the judge said. 

The state expressed preliminary arguments against removal, while acknowledging, 


despite ongoing speculation, the AG's office had no plans to add conspiracy to the 


charges the men face. 


Trending-Video 


Mardi Link 
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Wendling-Richards, Christy (AG) 


From: Eric VanDussen «ericlvandussenQ gmail.com» 

Sent: Tuesday, September 6, 2022 12:54 PM 

To: AG-FOIA; Doddamani, Sunita (AG) 

Subject: FOIA re: preliminary examination exhibits admitted in the Antrim Co. & Jackson Co. prosecutions of 


Shawn Fix, Brian Higgins, Eric Molitor, Michael Null, William Null, Joseph M. Morrison, Pete Musico 
and Paul Bellar 


To the Michigan Department of Attorney General's Freedom of Information Act (FOIA) Coordinator and Assistant 
AG Sunita Doddamani: 


Гат hereby requesting, under the authority of Michigan FOIA, digital video/audio files and scanned PDF copies of the 
following public records, which were prepared, owned, used, in the possession of, or retained by the Michigan 
Department of Attorney General: 


1. All exhibits that were admitted during the preliminary examination held оп or around August 29, 2022, through 
September 1, 2022, which in any way pertain to the Antrim County prosecutions of Shawn Fix, Brian Higgins, Eric 
Molitor, Michael Null and William Null. 


2. All exhibits that were admitted during the preliminary examination held on or around March 3, 2021, through March 
5, 2021, which in any way pertain to the Jackson County prosecutions of Joseph M. Morrison, Pete Musico and Paul 
Bellar. 


3. АП exhibit lists related to the exhibits that were admitted during the aforementioned preliminary examinations held in 
Antrim County and Jackson County. ) 


Please be advised that during a hearing on September 1, 2022, Assistant AG Sunita Doddamani informed Antrim Count 
District Court Judge Michael Stepka that: "Judge, from what l understand and discussed with all attorneys present is 
that I will, all admitted exhibits in this hearing, uh, I put into a folder, the folder and, and gonna send them to the 
Court to make it's decision. These are our documents, at least I'm doing my exhibits, and the defense, whatever 
they've got, they're doin' theirs. And that you would be able to reference those making your decision, 'cause they are 
admitted exhibits. We maintain custody and control of those exhibits, Judge, which [unintelligible] if reporters would) 
like access to those, they can FOIA them and go through the procedures, and under the FOIA law, because they're, 
they're public at this point, we could release them. That's my understanding of it. So as long as procedures are 
followed, exhibits, admitted exhibits that are redacted can be, can be, can be acquired." [emphasis added] 


f Cfaims 


ourt o 


by the MI 


However, | also want you to be aware that on September 7, 2021, | received a partial FOIA denial from the Michigan 
Department of Attorney General pertaining to a previous FOIA request | submitted on August 14, 2021, for the Jackson O 
County preliminary examination exhibits. Said partial denial asserted: "As to the partial denial, the Department states 54 
the following: "The FOIA's preamble states that the act provides for, "public access to certain public records of public 9 
bodies." The records that you have described іп Пет No. 4, quoted above, do not presently constitute public records. 
In the matters of People of the State of Michigan v Joseph M. Morrison, 2003172-FY, People of the State of Michigan у, 
Pete Musico, 2003173-FY, and People of the State of Michigan v Paul Bellar, 2003171-FY, the 12th District Court issue 
protective orders for the pendency of the cases, which prohibit the disclosure of the records without the prior 
authorization of the Court. 


rec 


Documén 


In the federal ΕΟΙΑ case, GTE Sylvania, Inc v Consumer's Union, 445 US 375, 384-86 (1980), the United States Supreme 
Court determined that, "[t]here is nothing in the legislative history to suggest that in adopting the Freedom of 
Information Act to curb agency discretion to conceal information, Congress intended to require an agency to commit 
contempt of court in order to release documents." In the Michigan FOIA case, Kestenbaum v Michigan State Univ, 414 
Mich 510, 525 (1982), the Michigan Supreme Court noted that, "[the] similarity between the FOIA and the federal act 
invites analogy when deciphering the various sections and attendant judicial interpretations."" [emphasis added] 


If you intend to deny this request for the same reasons asserted in your September 7, 2021, partial denial, I'd 
respectfully request that you not issue an time extension to respond to this FOIA so that | am able to promptly file an 
appropriate appeal to obtain this newsworthy, public information. 


I'd appreciate it if you would reply to this email to confirm receipt of this FOIA request and | am also requesting that all 
written responses, communications, public records and writings related to this FOIA request be provided in digital or 
scanned format and emailed to me at: ericlvandussen(O gmail.com. 


Lastly, | would ask that you coordinate with Assistant AG Sunita Doddamani to expedite this FOIA request and that you 
waive all fees associated with producing the above requested items because searching for and furnishing copies of these 
newsworthy public records primarily benefits the general public. 


Thank you. 


Eric L. VanDussen 

Videographer & Freelance Journalist 
P.O Box 30 

Benzonia, MI 49616 

(231) 651-9189 
https://muckrack.com/eric-vandussen 
http://vimeo.com/user1676477/ videos 
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FILED 


Antrim 86th District Court 
09/08/2022 


STATE OF MICHIGAN 
IN THE 86th DISTRICT COURT FOR THE COUNTY OF ANTRIM 


PEOPLE OF THE STATE OF MICHIGAN 


Plaintiff, 


SHAWN MICHAEL FIX, 
BRIAN PAUL HIGGINS, 
ERIC MOLITOR, 
MICHAEL JOHN NULL, 
WILLIAM GRANT NULL, 


and 


Defendants. 
LLL # 
Sunita Doddamani (P67459) 

William Rollstin (P40771) 
John Pallas (P42512) 


Attorneys for Plaintiff 

Michigan Dept of Attorney General 
3030 W. Grand Blvd, Ste 10-200 
Detroit, MI 48202 

(313) 456-0180 


Nichole Dougherty (P83027) 
Attorney for Defendant Fix 
Ally Legal Services, PLLC 
P.O. Box 294 
Mount Morris, 
(810) 394-5960 


MI 48458 


Michael C. Naughton (Р70856) 
Attorney for Defendant Higgins 
North Coast Legal, PIC 


20-2921-FY-3, 
20-2918-FY-3 
20-2915-FY-3 


Case Nos.: 
20-2924-FY-3, 
20-2912-FY-3, 


HON. MICHAEL S. STEPKA 


William S. Barnett (P39633) 
Attorney for Defendant Molitor 
121 N. Mitchell St. 


Cadillac, MI 48601 
(231) 775-0304 
Thomas D. Siver (P69751) 


Attorney for Defendant M.Null 
Siver & Associates, PLLC 

1835 R. W. Berends Dr, SW 
Grand Rapids, MI 49519 

(616) 261-5800 


Damian D. Nunzio (P47319) 
Attorney for Defendant W.Null 
The Nunzio Law Firm 


800 Cottageview Dr., Ste 1080 29 Pearl St., NW, Ste 100 
Traverse City, MI 49684 Grand Rapids, MI 49503 
(231) 421-7076 (616) 336-8100 
FILED 
DISTRICT COURT N 
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ORDER 


VanDussen Productions filed with this court a Motion to 
Access Preliminary Examination Exhibits admitted by the Court at 
the preliminary examination of the Defendants in the above 
cases. The motion was filed pursuant to MCR 8.119 (I) (sealed 
records) and is DENIED for the reason that the exhibits in these 
matters have not been filed with the court nor sealed by the 
Court. Pursuant to MCR 1.109(A)(2), these exhibits are not 
court records and not subject to the Court's control. Further, 
under MCR 2.518(B), at the conclusion of the hearing the Court 
is required to have the parties retrieve their respective 
exhibits from the Court and the parties did so. 

The Attorney General will submit to the Court their 
exhibits in redacted form for the Court to use in making its 
bind over decision, which exhibits are not to be filed with the 
court and will be returned to the Attorney General after the 


Court makes its bind over decision. 


IT IS SO ORDERED. 


ae _ (NS Sb 


Hon. Michael S. Stepka 
District Court Judge 
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EXHIBII 5 


STATE OF MICHIGAN 
DEPARTMENT OF ATTORNEY GENERAL 


P.O. Box 30754 
LANSING, MICHIGAN 48909 


DANA NESSEL 
ATTORNEY GENERAL 


September 28, 2022 


Eric L. VanDussen Sent by email 
P.O. Box 30 ericlvandussen@gmail.com 


Benzonia, MI 49616 
Dear Mr. VanDussen: 


This notice responds to your September 6, 2022 email (copy attached), 
received by the Department of Attorney General (Department) on September 7, 
2022, requesting information, under the Freedom of Information Act (FOIA), MCL 
15.231 et seq, that you describe in your email. 


A statutorily permitted extension of time to respond was taken through 
September 28, 2022. 


Your request is granted in part and denied in part. 


As to the partial grant, after a search for records, to the best of the 
Department’s knowledge, information, and belief, the enclosed copied records 
represent the only nonexempt records in the Department’s possession that fall 
within the scope of your request. 


Because the processing of your request took minimal time and involved 
duplicating a limited number of pages, there is no fee. 


As to the partial denial, the request seeks information related to an open and 
ongoing Department investigation, and the public disclosure of such information 
must be denied at this time. 


The FOIA provides for Ше nondisclosure of, “[iJnvestigating records compiled 
for law enforcement purposes | ] to the extent that disclosure | | would [i]nterfere 
with law enforcement proceedings [;] [d]eprive a person of the right to a fair trial or 
impartial administrative adjudication [;] [clonstitute an unwarranted invasion of 
personal privacy.” MCL 15.243(1)(ከ)(ሀ), (ii), and (ii). 
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The FOIA does not permit a public body to consider the requesting person's 
identity and motivation or purpose for making the request or the intended use of 
the information. State Employees Assn v Пер? of Mgt and Budget, 428 Mich 104, 
121, 126 (1987). Further, the FOIA provides no mechanism to prevent the ongoing 
dissemination of the information after an initial disclosure under the act. 
Kestenbaum v Michigan State Univ, 414 Mich 510, 528 (1982); State Employees 
Ass n, 428 Mich at 125-126. 


The public disclosure of the material composing the open investigation would 
adversely impact the investigation by having a chilling effect on the Department's 
ability to conduct an unhindered and thorough investigation, and would interfere 
with any prosecutorial determinations yet to be made. Disclosure further would 
jeopardize a constitutional right to a fair and impartial adjudication, and would 
result in the unwarranted invasion of the personal privacy of persons involved in 
the investigation by making public their names, addresses, and other personal 
information. The nondisclosure of witness information protects the integrity of 
evidence by preventing witness tampering and witness harassment by third parties. 


Thus, to ensure a thorough investigation; to protect evidence; to encourage 
the cooperation of witnesses; to give due deference to privacy considerations; and to 
assure fairness, including the right to fair and 1mpartial adjudication, the 
Department must withhold the information from public disclosure at this time. 


As to the partial denial of your request, under section 10 of the FOIA, MCL 
15.240, the Department 1s obligated to inform you that you may do the following: 


1) Appeal this decision in writing to the Attorney General, Department of 
Attorney General, 525 W. Ottawa, P.O. Box 30754, Lansing, MI 48909. The writing 
must specifically state the word “appeal” and must identify the reason or reasons 
you believe the partial denial should be reversed. The head of the Department or 
her designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal may be 
extended by 10 business days. 


2) Commence an action in the Court of Claims within 180 days after the date 
of the final determination to partially deny the request. If you prevail in such an 
action, the court 1s to award reasonable attorney fees, where applicable, costs, and 
disbursements, and possible damages. 
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The Department's FOIA Procedures and Guidelines can be accessed at 
www.michigan.gov/foia-ag. 


Sincerely, 


Л, Шака, “ይረ/ሬ‹ሪሪ 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 

Encs. 
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following profile photograph. 
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group description з ЕЕ 
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Anklam v. Delta College Dist., Not Reported in N.W.2d (2014) 


2014 WL 2935950 
Only the Westlaw citation is currently available. 


UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING. 


UNPUBLISHED 
Court of Appeals of Michigan. 


Ann ANKLAM, Plaintiff—Appellant, 
у. 
DELTA COLLEGE DISTRICT and Delta College Board Of Trustees, Defendants—Appellees. 


Docket No. 317962. 
| 
June 26, 2014. 


Kent Circuit Court; LC No. 12-009608-CZ. 

Before: MURPHY, СЈ., and SHAPIRO and RIORDAN, JJ. 
Opinion 

PER CURIAM. 


#1 Plaintiff filed a complaint against defendants, alleging various violations of Ше Freedom of Information Act (FOIA), MCL 

15.231 et seq. She now appeals as of right the trial court's order granting defendants' motion for summary disposition and 
denying plaintiffs own motion for summary disposition. Except for one issue that we conclude is not justiciable, we reverse 
and remand for further proceedings. 


On August 9, 2012, and August 10, 2012, plaintiff sent defendants two FOIA requests, each of which requested multiple records. 
On August 31, 2012, defendants granted in part and denied in part plaintiffs FOIA requests. In general, the two sets of FOIA 
requests sought information regarding the compensation and benefits of Jean Goodnow, who holds the position of Delta College 
President. After defendants' decision to grant in part and deny in part plaintiffs FOIA requests, plaintiff filed the instant action 
claiming that defendants committed multiple violations of the FOIA. The parties subsequently filed competing motions for 
summary disposition under MCR 2.116(C)(10). The trial court granted defendants' motion and denied plaintiffs motion. 


A trial court's ruling on a motion for summary disposition is reviewed de novo on appeal. Elba Twp v. Gratiot Co Drain Comm, 


493 Mich. 265, 277; 831 NW2d 204 (2013).! Interpretation of the FOIA is a question of law that 1$ also subject to de novo 
review. Thomas v. City of New Baltimore, 254 Mich.App 196, 200; 657 NW2d 530 (2002). With respect to the principles 
applicable to statutory construction, our Supreme Court in Whitman v. City of Burton, 493 Mich. 303, 311-312; 831 NW2d 
223 (2013), observed: 


When interpreting a statute, we follow the established rules of statutory construction, the foremost of which is to discern and 
give effect to the intent of the Legislature. To do so, we begin by examining the most reliable evidence of that intent, the 
language of the statute itself. If the language of a statute 15 clear and unambiguous, the statute must be enforced as written 
and no further judicial construction is permitted. Effect should be given to every phrase, clause, and word in the statute and, 
whenever possible, no word should be treated as surplusage or rendered nugatory. Only when an ambiguity exists in the 
language of the statute is it proper for a court to go beyond the statutory text to ascertain legislative intent. [Citations omitted.] 
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In MCL 15.231(2), the Legislature expressly declared the public policy and purpose behind enactment of the FOIA: 


It is the public policy of this state that all persons, except those persons incarcerated in state or local correctional facilities, 
are entitled to full and complete information regarding the affairs of government and the official acts of those who represent 
them as public officials and public employees, consistent with this act. The people shall be informed so that they may fully 
participate in the democratic process. 


*2 "[T]he FOIA is a prodisclosure statute; a public body must disclose all public records not specifically exempt under the 
act.” Thomas, 254 Mich.App at 201, citing MCL 15.233(1); see also Nicita v. Detroit, 194 Mich. App 657, 661—662; 487 NW2d 
814 (1992). “ға public body makes a final determination to deny a request, the requesting person may either appeal the denial 
to the head of the public body or commence an action in the circuit court within 180 days." Scharret v. City of Berkley, 249 
Mich.App 405, 412-413; 642 NW2d 685 (2002), citing MCL 15.235(7). 


Plaintiff first argues that the trial court erred when it determined that defendants had not violated MCL 15.235(4)(c). We agree. 
MCL 15.235(4)(c) provides that a public body's “written notice denying a request for a public record in whole or in part ... shall 
contain ... [a] description of a public record or information on a public record that 15 separated or deleted pursuant to [MCL 


15.2447], ifa separation or deletion is made." Here, on August 31, 2012, defendants partially denied Ше FOIA request in 4 10 of 
plaintiff's first set of requests on the basis that the withheld information fell under the attorney-client privilege exemption of MCL 


15.243(1)( ወ. The РОТА does exempt from disclosure “[i]nformation or records subject to the attorney-client privilege.” MCL 
15.243(1)(g). However, defendants' written notice of partial denial did not describe or otherwise identify the information that 
was separated or deleted based on the attorney-client privilege. Defendants did not provide such a description until they attached 
an affidavit executed by their FOIA coordinator to their June 2013 motion for summary disposition, which, of course, was after 
plaintiff commenced the litigation seeking FOIA compliance. The trial court found that the FOIA coordinator's affidavit cured 
any deficiency in defendants' written notice, and it granted summary disposition in favor of defendants regarding plaintiff's 
claim of a violation of MCL 15.235(4)(c). The plain language of MCL 15.235(4)(c), however, requires that a public body's 
written notice denying a FOIA request "shall contain" a description of the public record that was separated or deleted. The 
word “shall” denotes a mandatory directive, not a discretionary act. Smitter v. Thornapple Twp, 494 Mich. 121, 136; 833 NW2d 
875 (2013). There is no language in MCL 15.235(4)(c) remotely suggesting that compliance may be achieved at a later date or 
that compliance is excusable if the public body eventually provides the required description. Compliance certainly cannot be 
found when the public body communicates the description of the separated or deleted records after the requesting party is forced 
to initiate litigation to obtain FOIA compliance. On the record before us, there is no genuine issue of material fact regarding 
defendants' failure to comply with MCL 15.235(4)(c). Thus, with respect to plaintiffs claim under MCL 15.235(4)(c), the trial 
court erred in granting defendants' motion for summary disposition and in denying plaintiff's own summary disposition motion 
relative to the claim. We reverse the trial court's grant of summary disposition in favor of defendants and remand for entry of 
judgment in favor of plaintiff, declaring that defendants violated MCL 15.235(4)(c). See Scharret, 249 Mich.App at 416. 


*3 On a related issue, plaintiff next argues that defendants improperly withheld requested information under the attorney- 
client privilege exemption of MCL 15.243(1)(g). Section 13 of һе FOIA sets forth several exemptions to a public body's duty to 
disclose under the FOIA. Manning v. City of East Tawas, 234 Mich. App 244, 248; 593 NW2d 649 (1999). “[T]hese exemptions 
must be construed narrowly, and the burden of proof rests with the party asserting an exemption." 14. (citation omitted). In 


се с 


order for a public body to meet its burden of proof in asserting an exemption, “ “һе public body should provide a complete 
particularized justification for the claimed exemption | ].” “ Nicita, 194 Mich. App at 662 (citation omitted); see also The Evening 
News Ass'n v. City of Troy, 417 Mich. 481, 503, 516; 339 NW2d 421 (1983). The public body should provide “ *[d]etailed 
affidavits describing the matters withheld" “апа show that it complied with the requirement to separate exempt and non-exempt 
material under MCL 15.244. Evening News Ass'n, 417 Mich. at 503 (citation omitted); Nicita, 194 Mich.App at 662—663. 
The public body's “[jJustification of exemption must be more than ‘conclusory,’ i.e., simple repetition of statutory language.” 
Evening News Ass'n, 417 Mich. at 503. Moreover, “ “а trial court may not make conclusory or ‘generic determinations! when 


deciding whether the claimed exemptions are justified." “ Nicita, 194 Mich.App at 662 (quotation omitted). Rather, “before 
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determining that the defendant sustained its claim of exemption, the court must specifically find that the particular sections of 
the public record requested by the plaintiff would for particular reasons fall within the claimed exemptions." Ја. 


Here, defendants partially denied plaintiff's record requests in ና 10 of her first set of requests, as alluded to earlier, and ና 2 of 
her second set of requests, asserting that the withheld information was exempt under the attorney-client privilege exemption 


in MCL 15.243(1)(g).^ In Herald Co, Inc v. Ann Arbor Pub Sch, 224 Mich.App 266, 279; 568 NW2d 411 (1997), this Court 
examined the exemption, explaining: 


The attorney-client privilege attaches to communications made by a client to an attorney acting as a legal adviser and made for 
the purpose of obtaining legal advice. The purpose of ће privilege is to enable a client to confide in an attorney, secure in the 
knowledge that the communication will not be disclosed. The scope ofthe privilege is narrow: it attaches only to confidential 
communications by the client to its advisor that are made for the purpose of obtaining legal advice. [Citations omitted.] 
The FOIA coordinator's affidavit averred that, pursuant to the attorney-client privilege exemption, defendants withheld six e- 
mails from the records they produced in response to ና 10 of plaintiff's first set of FOIA requests and that they redacted certain 
information on billing records produced in response to Т 2 of the second set of FOIA requests. According to the affidavit, 
the e-mails were communications between defendants' general counsel and members of the Compensation Committee “апа/ 
or" President Goodnow. However, the FOIA coordinator did not describe the substance of the withheld e-mails or redacted 
information in the billing statements as being exempted on the basis that the withheld information reflected confidential 
communications made to counsel for the purpose of obtaining legal advice. The affidavit cursorily indicated that the coordinator 
relied on counsel to redact information and to withhold communications under the attorney-client privilege exemption. 
Defendants' motion for summary disposition relied on Ше coordinator's affidavit to justify their claimed exemptions under MCL 
15.243(1)(g). 


*4 "When a public body's statements alone are inadequate to determine, upon review de novo, if disclosure should be 
compelled, a trial court should examine the disputed documents in camera to resolve the question." Manning, 234 Mich.App at 
248. Here, at the hearing on the parties' competing motions for summary disposition, plaintiff asked the trial court to conduct 
an in-camera review of the materials withheld under MCL 15.243(1)(g). However, the record does not indicate that the trial 
court undertook any in-camera review of the six withheld e-mails, but rather merely relied on the FOIA coordinator's affidavit 
and the assertions defendants made in their motion for summary disposition. But defendants' assertions ultimately relied on 
the coordinator's affidavit for support, which in turn did not aver that the withheld e-mails were confidential communications 
made to counsel for the purpose of obtaining legal advice. Given that the trial must construe a claimed exemption narrowly 
and defendants were required to provide “detailed” affidavits describing the matters withheld, Evening News Ass'n, 417 Mich. 
at 503, we are compelled to conclude that the trial court erred in finding that defendants met their burden of proof regarding 
whether the withheld e-mails were exempt under the attorney-client privilege exemption. 


Furthermore, with respect to Ἱ 2 of the second set of requests in which plaintiff sought detailed copies of attorney billing 
statements, defendants provided redacted billing statements, but did not provide any justification for the redactions other than to 
state that the information was covered by the attorney-client privilege exemption. The public body's “[j]ustification of exemption 
must be more than ‘conclusory,’ i.e., simple repetition of statutory language.” Evening News Ass'n, 417 Mich. at 503. Here, 
the trial court relied on its review of the redacted documents to make its ruling. The trial court found that *[m]ost of the 
redacted information related to" the substance of the communications and that there were “very few instances where the redacted 
information is who the attorney had a conversation with." The trial court concluded that because “іп some instances it is possible 
that who an attorney had a conversation with" could be covered by the attorney-client privilege, defendants properly exempted 
the redacted information under MCL 15.243(1)(g). Again, a trial court must construe a claimed exemption narrowly and is 
not permitted to render conclusory or generic determinations in deciding whether a claimed exemption is justified. Nicita, 194 
Mich.App at 662. Rather, the trial court “ *must specifically find that the particular sections ofthe public record requested by the 
plaintiff would for particular reasons fall within the claimed exemptions." “ Ја. (citation omitted). The attorney-client privilege 
exemption 15 only triggered in regard to confidential communications made by a client to an attorney that are made for the 
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purpose of obtaining legal advice. Herald Co, 224 Mich.App at 279. In the case at bar, the trial court did not speak in terms of 
the required finding for purposes of the attorney-client privilege exemption. 


*5 Ultimately, the record before us is insufficient to determine whether the information defendants withheld and redacted 
under the attorney-client privilege exemption was properly exempted under MCL 15.243(1)(g). We reverse the trial court's grant 
of summary disposition with respect to plaintiffs claims relative to MCL 15.243(1)(g) and remand for further factual findings 
as to this issue, which may require an in-camera review of the withheld e-mails and/or unredacted billing statements. 


Plaintiff next argues that defendants improperly withheld requested information under the privacy exemption of MCL 15.243(1) 
(а). We agree. MCL 15.243(1)(а) provides that “[8] public body may exempt from disclosure as a public record under this act 
any... [1]nformation of a personal nature if public disclosure of the information would constitute a clearly unwarranted invasion 
of an individual's privacy." In State News v. Michigan State Univ, 274 Mich.App 558, 576-577; 735 NW2d 649 (2007), rev'd 
in part on other grounds 481 Mich. 692 (2008), this Court examined the privacy exemption, stating: 


[T]he privacy exemption consists of two distinct elements, both of which must be satisfied for the exemption to apply. First, 
the information must be of a “personal nature," and, second, the disclosure of such information must constitute a “clearly 
unwarranted" invasion of privacy. Information that is not of a personal nature is subject to disclosure without considering 
the second prong of the exemption. [Citations omitted.] 


Under the first prong, information is of a personal nature when it is intimate, embarrassing, private, or confidential information. 
Mich Federation of Teachers & Sch Related Personnel, AFT, AFL-CIO v. Univ of Mich, 481 Mich. 657, 676; 753 NW2d 28 
(2008). Regarding the second prong, this Court in Detroit Free Press, Inc v. City of Southfield, 269 Mich. App 275, 282; 713 
NW2d 28 (2006), observed: 


Determining whether the disclosure of such information would constitute a clearly unwarranted invasion of privacy requires 
a court to balance the public interest in disclosure against the interest the Legislature intended the exemption to protect. 
The only relevant public interest 15 the extent to which disclosure would serve the core purpose of the FOIA, which 15 to 
facilitate citizens' ability to be informed about the decisions and priorities of their government. This interest 15 best served 
through information about the workings of government or information concerning whether a public body is performing its 
core function. [Citations omitted.] 


In 4 2 of plaintiff's first set of requests, she asked for a “[с]ору of the 403(b) salary reduction agreement signed by President 
Goodnow which allowed her participation in a 403(b) plan." In response, the FOIA coordinator indicated: 


This request is GRANTED IN PART and DENIED IN PART. The redacted information is exempt from disclosure under Section 
13(1)(a). President Goodnow's personal financial decisions are information of a personal nature the public disclosure of which 
would constitute a clearly unwarranted invasion of Dr. Goodnow's privacy. 


*6 Defendants produced President Goodnow's salary reduction agreements, but they redacted information revealing the 
amount of her salary that President Goodnow elected to contribute to her 403(b) retirement account (“Bi-Weekly Reduction 
$ [redacted] or % [redacted]"). 


Plaintiff argues that the 403(b) information was subject to disclosure under MCL 15.243a and that, additionally, in regard to 
the claimed privacy exemption, the information was necessary to determine whether the total annual contributions to President 
Goodnow's 403(b) account exceeded IRS limitations. MCL 15.243a provides, in relevant part, that a community college "shall 
upon request make available to the public the salary records of an employee or other official ofthe institution of higher education, 
school district, intermediate school district, or community college." MCL 15.243a is prefaced by the language, "Notwithstanding 
section 13," which is the exemption section that encompasses the privacy exemption, MCL 15.243(1)(a). Accordingly, if a 
record comes within the parameters of MCL 15.243a, it must be disclosed regardless of whether it otherwise reveals information 
of a personal nature that, if disclosed, would constitute a clearly unwarranted invasion of privacy. 
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Defendants fail to even address or acknowledge MCL 15.243a ш their appellate brief, let alone present an argument with 
respect to why it would not be applicable. The full title of the salary reduction agreements is the “DELTA COLLEGE 
403(b) RETIREMENT PLAN SALARY REDUCTION AGREEMENT FOR ELECTIVE DEFERRAL." The salary reduction 
agreements, in general, would appear to qualify as “salary records" for purposes of MCL 15.243a. A somewhat more difficult 
question is whether a redaction within a salary record is nonetheless permissible under MCL 15.243a with respect to information 
concerning the nature or extent of an employee's 403(b) contributions, which information does not truly reflect or identify the 


employee's "salary"? 


but rather a type of salary spending decision by the employee. We note that MCL 15.243a's requirement 
to make available an employee's salary records does not necessarily mean that every piece of information contained within a 
salary record must be disclosed. For example, a person's full social security number cannot be disclosed pursuant to a FOIA 
request, MCL 445.85, and President Goodnow's social security number was redacted in the salary reduction agreements without 
dispute. We decline to resolve the issue posed above, given that, as we shall explain below, the information regarding President 


Goodnow's contributions is not subject to the privacy exemption under the particular circumstances of this case. 


Although the extent of President Goodnow's contributions to her 403(b) retirement account constitutes information of a personal 
nature, we cannot conclude that disclosure of the information would be a clearly unwarranted invasion of her privacy, which 
15 the second prong of Ше privacy-exemption test. State News, 274 Mich.App at 576—577. In balancing the public interest in 
disclosure against the interest the Legislature intended the exemption to protect, Detroit Free Press, 269 Mich.App at 282, we 
find in favor of disclosure. The salary reduction agreements provided, “Тһе Employee must ensure that he/she is not exceeding 
the lower of the annual elective deferral limit or the annual addition limit established by the IRS[.]” They further provided, 
“In the event that contributions are made on behalf of the Employee which exceed the limits permitted by Sections 403(b), 
402(g), 414(v) and/or 415 ofthe Internal Revenue Code, the Employee must assure that such excess deferrals, contributions and 
income on these amounts are returned to the Employee as required by the Internal Revenue Code." Finally, the salary reduction 
agreements provided: 


#7 I fully understand my responsibilities as а participant in the Delta College 403(b) Retirement Plan and agree 10 
provide both the Delta College 403(b) Plan Administrator and my 403(b) Account Service Provider(s) with accurate, timely 
information. I accept full responsibility for determining that the annual elective deferral amount(s) elected in my Salary 
Reduction Agreement(s) under the Delta College 403(b) Retirement Plan do not exceed the legal limits. Furthermore, I 
agree to indemnify and hold Delta College, its Board of Trustees, agents, employees and representatives and the Delta 
College 403(b) Plan Administrator harmless in any case, matter or proceeding involving or relating to alleged adverse tax 
consequences affecting any tax sheltered annuity or custodial account sold to me, including, but not limited to, any case, 
matter or proceeding in which it is alleged that there was a failure to calculate or improper calculation of the permissible 
limitations under current Code 55 403(b), 402(g), 414(v) or 415 or under corresponding provisions of future tax laws. 


We hold that disclosure of the 403(b) information at issue would facilitate the ability of citizens to be informed regarding 
President Goodnow's compliance with her contractual obligations, regarding any Internal Revenue Code (IRC) violations and 
President Goodnow's need to take remedial steps, and regarding any IRC violations and defendants' potential liability and need 
to seek indemnification under the salary reduction agreements. See Detroit Free Press, 269 Mich.App at 282 (there is a public 
interest in facilitating a citizen's ability to be informed about the decisions and priorities of the government, which interest is best 
served through the disclosure of information concerning the workings of government or whether a public body is performing 
its functions). When balanced against President Goodnow's privacy interests relative to the extent of her 403(b) contributions, 
public disclosure governs; therefore, any invasion of privacy is not clearly unwarranted. 


Defendants argue that “Шеге is no merit to [plaintiff's] assertion that President Goodnow's personal financial information falls 
within the public interest due to an alleged potential for ‘excess' annual contributions to her 403(b) retirement plan that could 
subject [defendants] to IRS fines and refunds." In support, defendants simply contend that they have specific accounting controls 
in their payroll management software that would prevent excess retirement contributions to the 403(b) plan. This argument, 
in our view, is irrelevant and is akin to claiming that the public interest in obtaining information on a matter of concern can 
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be negated by promises or assurances of the public body that there is no need for the information or no need to be concerned 
about a matter, as the public body is up to the task of preventing an error; the public body cannot be left to dictate and define 
what 1s or what should be in the public's interest. The FOIA does not support defendants' self-accountability argument; rather, 
the FOIA seeks to achieve public-body accountability by permitting open access to public-body records by the citizens of the 
state, so as to keep the citizenry informed and on guard. In sum, the redacted information at issue 1s to be disclosed, and the 
trial court erred in ruling to the contrary. 


#8 Plaintiff next argues that defendants violated MCL 15.235(4)(0)(7 ) by failing to advise her that she had the right to file 

an appeal with the board of trustees, which, according to plaintiff, is the head of the public body in this case. We agree. MCL 
15.235(4)(0)(7 ) provides in relevant part that “[a] written notice denying a request for a public record in whole or in рагі... 
shall contain ... [a] full explanation of the requesting person's right to ... [s}ubmit to the head of the public body a written 
appeal..." Here, defendants' written notice of partial denial informed plaintiff that she could appeal to President Goodnow. 
Plaintiff contends that President Goodnow was not the head of Delta College and, thus, defendants violated MCL 15.235(4)(d) 
(i ) when they incorrectly instructed her to direct her appeal to President Goodnow. 


Under the Community College Act of 1966 (“һе CCA”), MCL 389.1 et seq., it is abundantly clear that the head of the Delta 
College District is the Delta College District Board of Trustees. See, e.g., MCL 389.14(1) (“А community college district is 
directed and governed by a board of trustees [.]”). Accordingly, for purposes of MCL 15.235(4)(0)(7 ), the written notice of 
denial had to include language explaining that plaintiff had a right to submit a written appeal to the Delta College District 
Board of Trustees. Assuming for the moment that the board of trustees had the authority to delegate its duty or authority to hear 
FOIA appeals to President Goodnow under MCL 389.123(d) and/or MCL 389.124(a) and (b), there is nothing in the record, 
including her employment agreement, that indicates that she was specifically delegated the duty or authority to hear FOIA 
appeals. Moreover, assuming such a delegation and the ability to do so under MCL 389.123(d) and/or MCL 389.124(a) and 
(b), it would not change the fact that, for purposes of MCL 15.235(4)(d)(z ) and the notice of a right to appeal, the board of 
trustees 1s the head of the public body and needed to be identified as such; any delegation would merely be in a representative 
capacity for and on behalf of the board of trustees. While we question whether the FOIA would permit the head of a public 
body to delegate the duty or authority to hear a FOIA appeal, we ultimately need not answer that question, given that we have 
only been asked to rule on whether President Goodnow should have been identified as head of the public body in connection 
with the required notice under MCL 15.235(4)(d)(i ) and that plaintiff only pursued an appeal in the circuit court. 


Next, plaintiff argues that defendants violated MCL 15.234(3) by failing to establish and publish procedures and guidelines to 
allow them to charge FOIA fees. MCL 15.234(1) provides that “[a] public body may charge a fee for a public record search, the 
necessary copying of a public record for inspection, or for providing a copy of a public record." MCL 15.234(3) provides, in 
relevant part, that “[а] public body shall establish and publish procedures and guidelines to implement this subsection." Here, 
although defendants waived plaintiffs FOIA fees, plaintiff still sought declaratory and injunctive relief precluding defendants 
from charging FOIA fees under MCL 15.234, where defendants allegedly failed to properly establish and publish procedures 
and guidelines regarding FOIA fees as required by MCL 15.234(3). It is uncontroverted that at all times relevant to this case, 
defendants had procedures and guidelines regarding FOIA fees posted on the official website of Delta College. 


*9 Whether under the doctrine of ripeness, mootness, or standing, or a combination of two or more of those doctrines, we 
decline to address the issue presented. Plaintiff acknowledges that her associated claim for money damages was rendered moot 
because the fees were waived, but she asserts that her “request for declaratory and injunctive relief is not moot because Delta 
College is still imposing fees for FOIA requests..." Plaintiff does not claim, nor provide evidence, that defendants are imposing 
fees on her. Whether defendants properly established and published procedures and guidelines to allow for the imposition of 
fees 1s only relevant if fees have actually been imposed on a party. There is no actual controversy over the payment of fees that 
requires judicial resolution and thus the issue is moot. See State News v. Mich. State Univ, 481 Mich. 692, 704 n 25; 753 NW2d 
20 (2008) (FOIA appeal would be rendered moot if a requested record were released as there would no longer be a controversy 
requiring judicial resolution); Mich Chiropractic Council v. Comm'r of the Office of Fin & Ins Servs, 475 Mich. 363, 371 n 15; 
716 NW2d 561 (2006) (an issue is moot if it is no longer “Пуе” or the parties lack a legally cognizable interest in the issue's 
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outcome), overruled in part on other grounds Lansing Sch Ed Ass'n v. Lansing Bd of Ed, 487 Mich. 349; 792 NW2d 686 (2010); 
see also MCR 2.605(А)(1) (declaratory judgment may be rendered “Пп a case of actual controversy"). An issue regarding any 
fees that might be imposed on plaintiff in the future is not ripe for consideration. Mich Chiropractic Council, 475 Mich. at 371 
n 14 (ripeness precludes adjudication of hypothetical or contingent claims prior to an actual injury; a claim 1$ not ripe if it rests 
on contingent future events that may never occur). And, as to this particular issue, plaintiff does not have “а special injury ог 
right, or substantial interest, that will be detrimentally affected in a manner different from the citizenry at large." Lansing Sch 


Ed, 487 Mich. at 372 (discussing the requirements to establish “standing”).° 


Finally, plaintiff asks us to enter an award of reasonable attorney fees and costs under MCL 15.240(6), which provides: 


If a person asserting the right to inspect, copy, or receive a copy of all or a portion of a public record prevails in an action 
commenced under this section, the court shall award reasonable attorneys' fees, costs, and disbursements. If the person or 
public body prevails in part, the court may, in its discretion, award all or an appropriate portion of reasonable attorneys' fees, 
costs, and disbursements ..... 


Considering that further proceedings and findings are necessary as discussed above, we leave it to the trial court, after resolution 
of all matters, to rule on any request for attorney fees and costs made by plaintiff, with the court to employ MCL 15.240(6) and 
to take into consideration conclusive rulings in this opinion. 


*10 We reverse and remand for further proceedings, except as to the public-body fee issue under MCL 15.234, which we 
conclude is not justiciable. Plaintiff, having predominantly prevailed on appeal, is awarded taxable costs pursuant to MCR 
7.219. We do not retain jurisdiction. 


All Citations 


Not Reported in N.W.2d, 2014 WL 2935950 


Footnotes 
1 In Pioneer State Mut Ins Co v. Dells, 301 Mich.App 368, 377; 836 NW2d 257 (2013), this Court recited the well-established principles 
governing a motion for summary disposition brought pursuant to MCR 2.116(C)(10): 


In general, MCR 2.116(C)(10) provides for summary disposition when there is no genuine issue regarding any material fact and 
the moving party is entitled to judgment or partial judgment as a matter of law. A motion brought under MCR 2.116(C)(10) 
tests the factual support for a party's claim. A trial court may grant a motion for summary disposition under MCR 2.116(C)(10) 
if the pleadings, affidavits, and other documentary evidence, when viewed in a light most favorable to the nonmovant, show 
that there is no genuine issue with respect to any material fact. A genuine issue of material fact exists when the record, giving 
the benefit of reasonable doubt to the opposing party, leaves open an issue upon which reasonable minds might differ. The trial 
court is not permitted to assess credibility, weigh the evidence, or resolve factual disputes, and if material evidence conflicts, it 
is not appropriate to grant a motion for summary disposition under MCR 2.116(C)(10). A court may only consider substantively 
admissible evidence actually proffered relative to a motion for summary disposition under MCR 2.116(C)(10). [Citations and 
internal quotation marks omitted.] 


2 MCL 15.244 provides: 


(1) Ifa public record contains material which is not exempt under section 13, as well as material which is exempt from disclosure 
under section 13, the public body shall separate the exempt and nonexempt material and make the nonexempt material available 
for examination and copying. 


(2) When designing a public record, a public body shall, to the extent practicable, facilitate a separation of exempt from 
nonexempt information. If the separation is readily apparent to a person requesting to inspect or receive copies of the form, 
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the public body shall generally describe the material exempted unless that description would reveal the contents of the exempt 
information and thus defeat the purpose of the exemption. 


3 Plaintiff had requested: 


Copies of any and all communications (in any form, including e-mail communications) that were exchanged between any 
member ofthe President's Compensation Committee, the Delta College Board of Trustees and any Delta College staff, including 
Board Secretary and the President for a period from May 1, 2008[,] to November 11, 2008[,] regarding the President's 
Employment Contract and/or her compensation. 


Defendants' FOIA coordinator responded: 


This request is GRANTED IN PART and DENIED IN PART. The information is exempt from disclosure under Section 13(1) 
(g) of the [FOIA], for information or records subject to the attorney-client privilege. 


4 Plaintiff had requested the following records in 4 2 of the second set of requests: 


Copies of itemized billing statements, including a description of all services performed and all costs charged, which were 
submitted to Delta College by any attorneys who performed services for the Delta Board of Trustees President's Compensation 
Committee for the years 2008 and 2009. 


Defendants' FOIA coordinator responded: 


This request is GRANTED IN PART and DENIED IN PART. The information redacted is exempt from disclosure under Section 
13(1)(g) of the [FOIA], for information or records subject to the attorney-client privilege. 


5 The term "salary" is defined as “а fixed compensation paid periodically to a person for regular work or services." Random House 
Webster's College Dictionary (2001). 


6 If steps have not already been taken, it might be wise for defendants to publish procedures and guidelines regarding FOIA fees in 
a setting other than solely the Internet. 


End of Document O 2022 Thomson Reuters. No claim to original U.S. Government Works. 
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